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introduction
These General Instructions, read together with our transaction specific Instruction Letter, set out our requirements for solicitors in connection with Standard Securities and related issues involving Commercial property.  They form part of all instructions where the Instruction Letter refers to them, whether the security is being granted to The Royal Bank of Scotland plc, National Westminster Bank Plc or any other NatWest Group subsidiary. While our instructions are intended to be as comprehensive as possible we nevertheless rely upon our solicitors to exercise their professional judgement to safeguard the Bank’s position. This may arise where, for example, a specific matter is not covered or the circumstances are such that, in your view our suggested style requires to be amended.
	                                                       IMPORTANT

Commercial property is any property which is not used only as a private residence, either by the Owner or by a tenant.

If the transaction involves a charge on Residential property, please refer to the separate General Instructions - Residential Property.

Credit Documentation, Corporate Documentation & Operations or any other areas instructing under these General Instructions will be referred to as ‘CD’ throughout.


Styles of documents for transactions involving The Royal Bank of Scotland plc and National Westminster Bank Plc are on this website.  Please take care to ensure that the correct style is used.  If the Bank is another NatWest Group subsidiary you will be advised in our Instruction Letter and you must use and tailor the styles referenced ‘Non-branded forms’.

Key Steps

To ensure that transactions proceed smoothly, you must comply with the following Key Steps:-

Key Step 1

You must review our Instructions and if you are unable to act for us, you must contact CD immediately and no later than 7 days from the date of our Instruction Letter. 

Key Step 2

No later than 5 business days prior to settlement (where a release of funds is involved e.g. purchases and remortgages) or immediately following the signing of all required documentation including our Standard Security (for all other cases) you must provide CD with the Key Step 2 Notice along with the Certificate of Title, each in the form supplied with our Instruction Letter. 

NB. Any need to qualify or limit the Certificate of Title must be notified to CD immediately (as soon as you become aware of the issue) by submitting a Qualification Schedule which must include (or if issued by the Owner’s Solicitors be accompanied by) your clear recommendations on how we should proceed in the circumstances. Waiting until the Certificate of Title is submitted at Key Step 2 before advising of qualifications or limitations is likely to delay completion.  This, and the need for any appropriate Qualification Schedule to be provided to us as soon as possible, should be emphasised to the Owner’s Solicitors if they are preparing the Certificate of Title.

Key Step 3

Using the Key Step 3 Notice provided with our Instruction Letter, you must confirm to CD within 28 days of settlement that the registration/recording formalities have been successfully completed, enclosing the Required Documents available at that time. Refer to Post Completion Requirements for further guidance.

IMPORTANT: No changes, other than required insertions/deletions, may be made to the Key Step Notices or the Certificate of Title. Please use the Key Step Notice forms supplied and either use the form of Certificate of Title supplied or forward this to the Owner’s Solicitors if they are preparing the Certificate of Title. There is no need to transfer on to your own headed paper.

Any difficulties in complying with these Key Steps requirements should be referred to CD at the earliest opportunity.
NOTEs

Automated Registration of Title to Land ('ARTL')

Whilst we are fully aware of the arrangements which are currently being introduced by the Land Registry to automate the registration procedures, please note that ARTL should not be used for transactions instructed by CD and covered by these General Instructions. 

YOUR RELATIONSHIP WITH THE BANK
We will assume that you are prepared to act for us in accordance with our instructions unless you advise us to the contrary within 7 days of receiving our Instruction Letter. All correspondence or enquiries, unless otherwise indicated, should be directed to CD at the address in our Instruction Letter, quoting the reference specified.

Our Instruction Letter and these General Instructions form the contract between you and the Bank. We will not accept/sign any Terms of Business/Engagement letter.

We will rely on the Certificate of Title provided at Key Step 2 and any commentary on this in the Key Step 2 Notice. The Required Documents you deliver to CD will not be checked. 

Please note that we have in the past suffered loss as a result of Solicitors releasing Instruction Letters to third parties.  Any documentation/papers you receive from us must be held to our order, treated as confidential and not released without our written consent or as authorised in these General Instructions.

	TERMS OF ENGAGEMENT & CONFLICTS OF INTEREST
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We will assume that, taking into account the rules/guidance issued by the Law Society of Scotland from time to time, no conflicts of interest exist or are anticipated. If you are aware, or become aware, of any potential conflict, or you are otherwise unwilling to act for both the Bank and the Owner please advise CD immediately.

	LEGAL ADVICE
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All our Standard Securities and other security documents contain a heading giving a recommendation that signatories take legal advice. Where you are acting for both the Bank and the Owner (or another signatory) you must be satisfied that the signatories are advised of the effect of signing the documentation.

We expect you to impress upon the Owner that the Standard Security is “all monies” and therefore secures all sums due as set out in the Obligations clause of our Standard Securities. In particular please advise the Owner that the Obligations specifically include obligations incurred along with someone else or as a partner of a firm. This is especially relevant where a partner of a firm is granting security over a personal asset to secure the firm’s borrowing.

In Personal Guarantee and Standard Securities in support of Personal Guarantee transactions it is the Bank’s policy that Guarantors must obtain legal advice in relation to the granting of the security. Where you are to provide the Guarantor with legal advice, we ask you to sign the certificate to this effect on the Guarantee. In providing such advice you must comply with the requirements set out in The Royal Bank of Scotland –v- Etridge. To assist in providing the legal advice we will generally supply a Schedule of Liabilities/Security with our Instruction Letter which gives details of the liabilities of the Owner (or, if different, the Customer) to the Bank.

Where you are acting in connection with a Standard Security but not the Guarantee it supports (because it is an existing one or we are dealing with the Guarantee or it is not a Personal Guarantee) we will tell you in the Instruction Letter.  You must then advise the Guarantor that the security is all monies and will secure all obligations to the Bank, including obligations under the Guarantee.

If, in a personal guarantee or a Standard Security in support of a Personal Guarantee transaction you are acting solely for the Bank or are otherwise unable to provide a Guarantor with the required legal advice e.g. because you consider you have a conflict of interest, then you should arrange for the relevant Guarantor to nominate another firm to act. Once the nomination has been made you should submit the following documents to the nominated firm:-

· The Standard Security and/or Guarantee (with the request that the certificate regarding legal advice be completed).

· Where the Guarantee already exists or is being taken separately, the Standard Security (advising that it will secure all obligations to the Bank, including obligations under the Guarantee and with a requirement that they confirm to you that appropriate advice has been given).

· Any Schedule of Liabilities/Security supplied by us

and ensure that the nominated firm is aware of our requirements. You must ensure the Guarantor has signed the Standard Security/Guarantee and that the nominated firm has signed the certificate on the Guarantee to confirm legal advice has been provided or confirmed to you in writing that they have explained the Standard Security will secure all obligations to the Bank including obligations under the Guarantee.

Our Key Step 2 Notice contains a confirmation that the appropriate action has been taken. 

	FEES
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Acting for Bank only

You must liaise with the Owner’s Solicitors to ensure that our understanding of the transaction is correct and to gather all relevant facts to allow you to provide a fee quote (including where applicable finalising whether you or the Owner’s Solicitors will be issuing the Certificate of Title). We require the question of your fees (to include Value Added Tax) to be dealt with at the outset to avoid any dispute at a later date and would prefer your quote to be provided on a “capped basis”. At the same time as you provide CD with your written quote, please also provide a copy of this quote to the Owner’s Solicitors. At the end of the transaction your fee note should be issued to the Owner’s Solicitors for settlement.
If you are required to undertake additional work to that originally instructed, CD must be advised of the additional work involved (and the reason for it) and be provided with a revised capped fee quote. Any revised quote must be approved by CD prior to the additional work being undertaken. 

If you are unable to provide a fee quote on a “capped” basis, please advise CD as soon as possible, setting out how you would be prepared to provide your fee quote.

All Cases
Your fees (to include Value Added Tax) will be paid by the Owner (either direct or if appropriate via the Owner’s Solicitors) unless we advise to the contrary in our Instruction Letter. 

It is your responsibility to obtain the amount you need to pay Land and Buildings Transaction Tax and Land Registry fees and to make arrangements for the payment of your own fees before you complete and/or release our advance. You must not complete unless you are in a position to register our Standard Security.

	DOCUMENT COMPLETION
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Our Standard Security documents and other forms, which are available from our website, include square brackets/blanks where insertions are required as well as some drafting notes. All sections in the documentation should be completed and, where appropriate, optional clauses/drafting notes deleted and the correct signing blocks selected (and unnecessary blocks deleted) before you print the document or form.

                                PROPERTY RELATED ISSUES
Unless it is agreed that the Certificate of Title will be issued by the Owner’s Solicitors you must examine the title to the property and ensure that the Owner has on completion of the Standard Security a good and marketable title.  If it is agreed that the Certificate of Title will be issued by the Owner’s Solicitors you must ensure, on the basis of the Certificate of Title, the Owner has on completion of the Standard Security a good and marketable title.
The following sections detail our particular requirements in certain key areas.

	SEARCHES
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You should in all cases carry out or review all requisite searches in or at the Land Registry, Companies House, the Register of Inhibitions and Adjudications and the Register of Insolvencies. Additionally, unless it is agreed that the Certificate of Title will be issued by the Owner’s Solicitors, you should carry out or review all requisite searches in or at the relevant Local Authority, Coal Authority, Contaminated Land Registers, the Register of Community Interests in Land and any other relevant registers as appropriate for the property/transaction 

Please ensure you refer to all the “Transaction Specific” or “Customer Specific” sections of these General Instructions that are relevant to the property transaction, to ensure the Bank’s full requirements are understood.
If these searches reveal the existence of any security or other prior or proposed interest in the property that we have not mentioned in our Instruction Letter you must tell CD immediately.

Where appropriate you should arrange for a Memorandum of Satisfaction to be lodged at the appropriate Companies House.

Note:

We accept search insurance cover instead of actual searches being undertaken provided you are satisfied the insurance cover is adequate to protect us. We also accept search agents undertaking searches on your behalf provided they have adequate professional indemnity insurance. In both cases it is a condition that you can still give a clear report on the title to the property.

	CONTAMINATED LAND
	BACK TO

INDEX



In situations where we are lending money to a business or even a private individual, we must consider the impact of environmental law. We recommend that you take account of the Guidance issued by the Law Society of Scotland when dealing with this topic.  In this regard we suggest you look at the Law Society website. 

If we were ever to enforce the Standard Security, we might acquire liabilities/obligations under environmental law.  We need to take account of any potential hazards which could give rise to lender liability and which could affect the value of the property in a voluntary sale.  Therefore, you should:-

SYMBOL 183 \f "Symbol" \s 10 \h
investigate prior title deeds (where available)/the Land Certificate of the property and any planning consents and building warrants for the property; and

SYMBOL 183 \f "Symbol" \s 10 \h
carry out searches in any form of public register of land subject to contamination, which register is current at the time of the granting of the Standard Security

(unless it has been agreed that the Certificate of Title will be issued by the Owner’s Solicitors) and advise us by means of the Qualification Schedule prior to the completion of the Standard Security of any indication arising from your examination of title or from the result of any searches made (or from the Certificate of Title where this is issued by the Owner’s Solicitors) that the property is being or has been used for the manufacture, storage or sale of hazardous or toxic materials such as chemicals, petroleum products, pesticides, fertilisers, acids, asbestos, explosives, paint and radioactive materials, or that any building on the property is built on or near to landfills.

If the Standard Security to be granted to us is over a tenant’s interest under a lease, you should also ensure that the lease contains no responsibilities/liabilities on the tenant to “clean up“ the property where it is subject to contamination prior to the tenant taking entry.  Any liability must be restricted to the tenant's own actings.

Where the property is presently, or is intended to become, the subject of a lease, we require that the lease provide for the tenant:-

SYMBOL 183 \f "Symbol" \s 10 \h
to be bound not to contaminate the property; 

SYMBOL 183 \f "Symbol" \s 10 \h
to be liable for the cost of any clean up;

SYMBOL 183 \f "Symbol" \s 10 \h
to be liable to compensate the landlord for any liability imposed upon the landlord by statute or otherwise and also for any reduction in the value of the property if the tenant breaches the user clause causing the property to be placed on any form of public register of land subject to contamination; and

SYMBOL 183 \f "Symbol" \s 10 \h
to have a duty to clean up the property to ensure that it is free of contamination at the expiry of the lease.

If these requirements cannot be met then you must advise CD immediately.

	VALUATIONS
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If a Valuation Report is required our requirements will be advised in our Instruction Letter.

	INSURANCE
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Our Instruction Letter will state if you need to deal with any insurance issues.

	COMPANIES ACT / INSOLVENCY RELATED ISSUES
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S.190 Companies Act 2006 (Transfer of assets to/from a director or person connected with a director)

If s.190 applies to the property purchase you must establish that the necessary resolutions were passed and provide CD with certified copies of the resolutions.

S.197 Companies Act 2006 (Security from a company to secure a director’s interest)
If the transaction involves security being granted by a company for the obligations of its director(s) or a partnership in which a director(s) is/are (a) partner(s) you must ensure that the requirements of s.197 etc. are complied with. We will require an opinion from you if you are also acting for the company or if not from the Customer’s Solicitors confirming that s.197 was complied with prior to the security being executed.

Ss. 238/239 and 242/243 Insolvency Act 1986 (Transactions at an Undervalue)
If the property is to be transferred gratuitously or at undervalue or might create an unfair preference please advise CD of the action that you propose to take to protect us and our proposed security over the property, forwarding to CD any searches or other documents obtained in this respect.

Home Owner & Debtor Protection (Scotland) Act (Sales by holders of Standard Securities)
If a property is being purchased from a heritable creditor in possession please ensure that the correct steps have been taken under the Home Owner & Debtor Protection (Scotland) Act 2010 by the holder of the Standard Security. In addition it is essential to ensure that the sellers have followed the correct statutory procedures in light of the guidance given by the Supreme Court in RBS v Wilson [2010] UKSC 50
NB.  These requirements apply whether or not you are preparing the Certificate of Title.

	RECENT DEALINGS
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You must advise CD if the property has been the subject of any dealing (purchase or charge) in the 6 months prior to the date of our Instruction Letter. In the case of purchases, CD must be notified of any relationship between the vendor and the Owner e.g. associated companies, common directors, etc. that you are aware of.

	CERTIFICATE OF TITLE 
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Our standard form of Certificate of Title will be supplied along with our Instruction Letter, which will also confirm, where applicable, whether we are willing to accept a Certificate of Title issued by the Owner’s Solicitors (in which case see the next section).  We require you to submit the completed Certificate of Title in this standard form to CD along with the Key Step 2 Notice. You must use the forms supplied.

Where a release of funds to you is involved the Certificate of Title must be submitted to CD no later than 5 days prior to settlement. Immediately after settlement you must deliver to the Land Registry the documents necessary to register the Standard Security.

In all other cases (where no release of funds involved) you must submit the Certificate of Title immediately after all required documentation including our Standard Security has been signed. CD will acknowledge receipt of the Certificate of Title and request that you proceed to register the Standard Security at the Land Registry. Any qualifications must be agreed by CD before the Standard Security is sent for registration.

The Certificate of Title should not be altered or amended in any way other than where insertions / deletions are required. Any qualifications or limitations to the Certificate together with appropriate comments/recommendations must be detailed on a Qualification Schedule.  Any qualifications must be clear and unambiguous and limited to matters which in your opinion have an impact on:-

· the legal effectiveness and enforceability of our Standard Security (including any non-compliance of the owner with any applicable laws and regulations in relation to the property transaction); or

· the marketability or value of the property.

Any issues which you consider detrimental to our interests or the value of the property must be brought to our attention immediately using the Qualification Schedule. You should not delay notification of any such issues to CD until submission of the Key Step 2 Notice as this may delay the transaction. A copy of any Qualification Schedule previously provided to the Bank must be attached to the Certificate of Title when this is issued to us along with the Key Step 2 Notice.

The Qualification Schedule must be fully completed to include:-

· an explanation of the nature of the issue;

· an analysis of the risk involved; and 
· clear recommendations on how to proceed/resolve the issue. 

Although the Certificate of Title will be addressed to us, we may transfer our interest. In those circumstances, you agree that our successors in title and persons deriving title will also rely on the Certificate of Title.

If exceptionally a Certificate of Title has to be issued before any outstanding valuation issues are resolved please ensure these issues are mentioned in the Qualification Schedule.

Note:
If any qualifications are detailed on the Certificate of Title (instead of on the Qualification Schedule) or our requirements as detailed on the Qualification Schedule are not complied with, we will ask for a fresh Certificate of Title and/or Qualification Schedule to be prepared. 

	WAIVING REQUIREMENT FOR INDEPENDENT TITLE CHECK
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In some commercial security transactions, when you are acting solely for us, we will be willing to dispense with the need for you to carry out an examination of title to the property and will instead accept a Certificate of Title prepared by the Owner’s Solicitors. This avoids duplication and keeps costs to a minimum but still ensures that we have an independent overview. Our Instruction Letter will advise where we wish to adopt this option. We will not accept a Certificate of Title prepared by the Owner’s solicitors if any of the following apply:

· The Owner’s interest in the Property is that of a tenant under a Lease 

· The Owner’s solicitors are prohibited from granting the Certificate of Title because of Law Society rules

If either of the above apply or the Owner’s Solicitors are unwilling to provide the Certificate of Title you must carry out a full title examination on our behalf, whether or not our Instruction Letter has indicated that we will accept a Certificate of Title prepared by the Owner’s Solicitors, complying with all our requirements detailed in our Instruction Letter and these General Instructions. In these circumstances you will be required to complete the Certificate of Title supplied along with our Instruction Letter and advise CD of any qualifications. You should amend/delete as appropriate the first two paragraphs of the Certificate of Title provided. If the Owner’s Solicitors are willing to provide a Certificate of Title, references to “you” in the Contaminated Land, Companies Act / Insolvency Act Issues, Recent Dealings, Commercial Leases and Rural and Community Property sections of these General Instructions will in addition be construed as references to the Owner’s Solicitors where applicable but you will still be required to comply with all our other requirements (excluding examination of title) detailed in our Instruction Letter and these General Instructions. In particular, the following procedures will apply:-

· The Owner’s Solicitors should be contacted as soon as possible using the Owner’s Solicitor Letter available from our website. The letter should be tailored to meet the requirements of the transaction. Where a Valuation Report is being obtained, we will advise you in our Instruction Letter. Any Valuation Report received by you should be forwarded to the Owner’s Solicitors to assist them with their preparation of the Certificate of Title.

· When the Certificate of Title is returned to you, you should review it to ensure it has not been altered in any way and has been signed by the Owner’s Solicitors.

· You should comment in your Key Step 2 Notice on any material qualifications advised by the Owner’s Solicitors and the recommendations made. We will be guided by you regarding the materiality of all qualifications.

· You should attach the Owner’s Solicitors Certificate of Title (and any attachments) along with a copy of your initial letter to the Owner’s Solicitors to your completed Key Step 2 Notice and return this to us as soon as possible but no later than 5 days prior to settlement (where a release of funds is involved e.g. purchases and remortgages) or immediately following the signing of our Standard Security (for all other cases).

Standard Securities
	AVAILABLE STYLES OF STANDARD SECURITY
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 We have a range of styles of Standard Security designed to meet most situations which can be found at our land website.

All our styles refer to and incorporate the Bank’s core Standard Security Terms which are registered in the Books of Council and Session and which can be accessed online at the address referred to in the styles or from our land website.
Where the property is in a sole name but is to secure joint obligations e.g HUSBAND granting security for the obligations of HUSBAND & WIFE, the Individual/Company/LLP style should be used and there is no need for the WIFE to be referred to or sign the Standard Security. We rely on the fact that the Standard Security makes it clear that the Obligations include obligations incurred by the Owner along with someone else. See the Legal Advice section for more on this.
We will advise where the security is to be held in support of a personal guarantee – see Standard Securities in support of Guarantees section. If in doubt contact CD for guidance.
Our styles incorporate the personal obligation in the Standard Security, so a separate Personal Bond is not required.

Our Trust and Partnership styles of Standard Security include both “Owner” and “Customer” sections. Please ensure both sections are completed accurately to reflect the owners and the borrowing customers.

Our Instruction Letter will generally indicate what we consider to be the appropriate website style based on our understanding of the transaction. If the transaction doesn’t fit one of our standard styles we will generally leave it to you to use the style which is most appropriate and tailor it to the transaction. 

The Standard Security forms are “all monies” securing all obligations to the Bank present and future and not limited to the amount of the finance being made available. This avoids the extra cost to the Owner in re-taking security when other facilities are provided. A maximum amount for which the charge is security must not be registered at Land Registry or at Companies House (if applicable).
When the Standard Security is printed for execution you must ensure that operative wording is printed on the same page as the signing block you select. The signing blocks have been prepared to include operative wording in the execution block. You should select the correct signing block. The whole selected block must appear on a single page and should be on the same page as the last clause before the signing block. A drafting note has been included in the Standard Security to remind you to do this. The drafting note should be deleted before you print the Standard Security for execution. 

If there are any annexations to the Standard Security such as schedules or plans etc. each one must be appropriately docketed as relative to the Standard Security, referred to in it and signed.  

	STANDARD SECURITIES IN SUPPORT OF GUARANTEES
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We do not take standalone third party Standard Securities. Where there is an Owner who is not a borrower e.g. HUSBAND & WIFE requiring to secure their joint property for HUSBAND’S sole borrowing then we will ordinarily proceed by way of a personal guarantee supported by a first party Standard Security i.e. Guarantee by HUSBAND & WIFE for HUSBAND’s obligations supported/secured by a Standard Security by HUSBAND & WIFE for the obligations of HUSBAND & WIFE. 

Where our Instruction Letter shows that a Standard Security is to be held in support of a Guarantee, the guarantor(s) owning the property must be named as the Owner in the Standard Security without any mention of the ultimate borrower (unless the borrowing Owner is also a guarantor).

 In the case of new Personal Guarantees from individuals, we will usually instruct you to prepare the Guarantee on our behalf, indicating the appropriate style of Guarantee available on our website. Occasionally we will enclose the relevant Guarantee with our Instruction Letter. You should arrange for the Guarantee to be signed and provide legal advice to the guarantor(s) or if appropriate ensure that the guarantor’s Solicitors provide legal advice. See the Legal Advice section for our requirements. In particular the Owner should be advised that the Standard Security will secure not only the Guarantee currently being granted but also any other obligations they incur to the Bank whether by way of guarantee or directly. The Guarantee must be returned to the Bank with the Key Step 2 Notice.

Our Instruction Letter will advise you where the Standard Security is supporting an existing Guarantee (or a new Guarantee which the Bank is arranging itself). You must explain to the Guarantor that the Standard Security will be held by us in support of the Guarantee and our Key Step 2 Notice will include a requirement for you to confirm that an explanation has been given. 

 TRANSACTION SPECIFIC ISSUES
	COMMERCIAL LEASES
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If the property to be charged is or is to be subject to any lease or leases you will be required to complete and return a Lease Analysis Form available from our website for each such occupational lease.

If the property is subject to a residential tenancy agreement, please refer to the Residential Tenancy Agreements section of our General Instructions - Residential Property.

Any key issues that you consider will have an impact on our security must be highlighted on the Lease Analysis Form. The Lease Analysis Form must be attached to the completed Certificate of Title.

	STANDARD SECURITIES OVER THE TENANT’S INTEREST UNDER A LEASE
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If we have agreed to accept a security over the tenant’s interest under a lease, you should immediately advise CD, using the Qualification Schedule, of any adverse conditions which would make the lease inappropriate as a form of security, for example, an irritancy clause terminating the lease on the bankruptcy, liquidation or receivership (as the case may be) of the tenant/landlord, or the making of an Administration Order in relation to the tenant/landlord.

Ideally we would wish the lease to provide for a security holder to be given notice of any breach of the terms of the lease and to be allowed a reasonable period of time (preferably not less than 28 days) in which to remedy such a breach.  In addition, provision should be included in the lease so that in the event of the bankruptcy, liquidation, receivership or administration as the case may be, of the tenant, a security holder/ Trustee in Bankruptcy / Liquidator / Receiver / Administrator is allowed a period (preferably not less than one year) in which to dispose of the tenant's interest in the lease for value subject, if necessary, to the landlord's approval of the new tenant.  We will have no objections for it to be a condition of the lease that the security holder/Trustee in Bankruptcy /Liquidator /Receiver /Administrator accepts full responsibility for payment of rent and for the performance of all obligations on the part of the tenant under the lease for that period.  If the lease does contain clauses allowing periods within which breaches may be remedied and within which disposal of the lease may take place, but these periods are less than 28 days and one year respectively, you should advise CD of the duration of these periods in the Qualification Schedule in order that we can consider whether they are acceptable or whether we require you to negotiate with the landlord to have the periods extended.

Particular care should be taken to ensure that the lease does not impose any undue burden in respect of Environmental issues - see the Section on Contaminated Land.

If the user clause is restrictive to the extent that it is likely to limit the disposal of the lease to a very narrow class, you should advise CD in the Qualification Schedule. They will decide whether or not to approach the landlord seeking agreement on a less restrictive wording.  Furthermore, we require that there be a provision in the lease to allow it to be assigned/sub-let.

You must ensure that any required landlord’s consent to the granting of the Standard Security is obtained.  The Standard Security should be intimated to the landlord whether or not such consent is required and a copy of the intimation notice together with the landlord's acknowledgement and any required landlord’s consent to the granting of the Standard Security should be delivered to CD. You should ensure that you use the appropriate Tenant’s Interest Under a Lease Standard Security style which can be found on our website.

	SECOND OR SUBSEQUENT STANDARD SECURITIES
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Where we are taking a second (or subsequent) Standard Security you must obtain the consent of the prior security holder to the granting of the Standard Security, where required, and confirmation of the amount secured or to be secured by the prior security or any maximum amount registered (advising CD of any difference over £1000 from the amount advised by us in our Instruction Letter).

You must check if the security holder is under an obligation to make further advances, in which case, please advise CD immediately as this will impact on the value of our security.

It is essential that formal notice is served on the prior security holder using the Notice to Prior Mortgagee available on our website and the acknowledged duplicate obtained. The acknowledged duplicate must quote the amount outstanding in favour of the prior security holder as at (or after) the date of receipt of the Notice in order that we can accurately establish the priority in ranking and the value of our security.

If a prior security holder refuses to return the acknowledged duplicate Notice, we will in substitution accept a redemption statement, obtained by you from the prior security holder, quoting the amount outstanding at (or after) the date of receipt of the Notice.

If the prior security holder requires a Ranking Agreement to be entered into e.g. to enable the prior security holder to make fluctuating advances you must contact CD for instructions.

	RANKING AGREEMENTS
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Where we are aware that a Standard Security or indeed a Debenture or Floating Charge has been or is to be granted in favour of another lender, details of any required ranking arrangements will be incorporated in our Instruction Letter. See the Second (or Subsequent) Standard Securities section for transactions where our Standard Security is simply to be postponed to the other lender’s Standard Security.

Where we indicate (and you agree) that a Ranking Agreement is appropriate we will require you to prepare this on our behalf. A basic style of Ranking Agreement suitable for ranking two Standard Securities is available on our website. The website also contains styles where floating charges are involved. You may also consider these as a starting point for more complex ranking arrangements. We require a fluctuating advances provision to be covered in all Ranking Agreements and in this respect would draw your attention to the Exclusion of legal rules clause in our styles.

Where our Standard Security is intended to rank in priority to a floating charge in favour of the Bank no additional action will generally be required as our floating charges contain provisions allowing fixed charges in favour of the Bank to rank in priority. 

If the Owner is a Scottish Company or LLP which has granted a floating charge in favour of another lender please ensure the Ranking Agreement is registered at Companies House as an Instrument of Alteration to that floating charge under section 466 of the Companies Act 1985.

If the Owner is an English Company which has granted a Debenture in favour of another lender it will not be necessary to register the Ranking Agreement as an Instrument of Alteration.

You must provide the Bank with the Ranking Agreement ready for signing no later than 5 business days prior to completion, and ensure that the fully completed and executed Ranking Agreement is held prior to submitting your Key Step 2 Notice.
NOTE
You should attend to the registration requirements on our behalf.  The certificate of registration of the instrument of alteration together with the Ranking Agreement or a copy of the Ranking Agreement should be delivered to CD.

	LICENSED PROPERTY
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When security is to be taken over licensed property where the Owner already owns the property, you should ensure that:-

SYMBOL 183 \f "Symbol" \s 10 \h
all licences required for the operation of the business carried on at the property are in place,

SYMBOL 183 \f "Symbol" \s 10 \h
none of the licences is  the subject of an appeal  nor remains in effect pending appeal following the refusal of an application,

SYMBOL 183 \f "Symbol" \s 10 \h
the licences are appropriate for all uses of the property,

SYMBOL 183 \f "Symbol" \s 10 \h
there are no conditions attached to any of the licences which are unduly onerous or which restrict the use of the property,

SYMBOL 183 \f "Symbol" \s 10 \h
there are no circumstances which would be likely to affect the continued validity of any of the licences or  their renewal, or result in any of the licences being suspended revoked or forfeited,

· the Premises Licence names the Designated Premises Manager (DPM) and the DPM holds a  current Personal Licence and neither the holder of the Premises Licence or any connected person or interested party nor the DPM has been charged with or convicted of any relevant offence or foreign offence in terms of the Licensing (Scotland) Act 2005 and neither the holder of any other licences or any connected person or any person named thereon has been so convicted,

SYMBOL 183 \f "Symbol" \s 10 \h
neither the holder of any of the licences nor the person named in any of the licences as being responsible for the day to day running of the business carried on in the property has been charged with or convicted of any offence.

In a transaction involving the purchase of a property for which a licence is already in force and is to be transferred to the Owner or which is to be the subject of the grant of a new licence(s) to the Owner, we will be relying on you to check out the licensing position as it applies to the seller before completion of the transaction and as it will apply to the Owner after completion of the transaction, to ensure that our position is fully protected at all times and that the transferred/new licence is entirely appropriate for the use of the property and contains no unduly onerous or restrictive conditions.

In all cases you should:-

· advise CD in the Qualification Schedule if the licence will not be in the name of the Owner at the time of granting of our security and provide CD with your recommendations as to how our position may be protected,
· use the appropriate style of Standard Security for licensed premises - see the styles on our website, and 

· obtain, where the Owner is the Owner of the Property and the licence holder, at or prior to the granting of our security, a letter in the form of the style on our website which confers specific powers on us to deal with any licence as the licence holder’s agent.

	PROPERTY DEVELOPMENT / COLLATERAL WARRANTIES / STEP IN AGREEMENTS
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When we are lending in connection with a property development, we have the following additional requirements.

You must ensure that all statutory consents (including planning permission, listed building consent, road construction consent) applicable to the development are obtained and that any conditions imposed by the consents have been complied with.

If the land being acquired for the development is currently being used for agricultural purposes or crofting purposes or is capable of such use, you must make enquiries to establish whether any part of the land is subject to or is operating as an agricultural tenancy under the Agricultural Holdings (Scotland) Acts 1991 or 2003 or there are any other occupancy agreements/tenancies/burdens in place. See the Rural & Community Section. You should provide us with details of any such tenancies or others along with your recommendations as to how our interest can best be protected.
If the particular circumstances of the transaction merit it, the following may be required:-

Collateral Warranties
We will advise you in our Instruction Letter if Collateral Warranties from the contractor and other members of the professional team are required. Confirmation must be obtained of the extent of the grantor's professional indemnity insurance.
Our preferred styles of Collateral Warranties should be used whenever possible. If Collateral Warranties have either been agreed or are already in force, you should advise CD immediately (no later than Key Step 2) of their terms and what action in your view we can take to enhance our position.

Step In rights 
We require Step In Rights and these are included in our preferred styles of Collateral Warranty. If our preferred styles are not used we require provisions to be included to allow, but not oblige, us to step in and take over the building contract and complete the development on the same terms as originally agreed between the Owner and the contractor/the professional team. 

In addition, it should be stated in the original contract between the Owner and the contractor/the professional team that notice has to be given to us before the contract is terminated in the event of the Owner defaulting, and that we are entitled, but not obliged, to step in.

You should report to us immediately if a Step In Agreement is in place for someone else, advising of its terms, the effect on us as security holders and what action, if any, is required in your view to protect our interests.

	PROPERTY INVESTMENTS / COLLATERAL WARRANTIES
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Where the property is (i) for commercial purposes, (ii) less than 5 years old and (iii) of a value in excess of £1,000,000, please investigate and tell CD whether either existing or new Collateral Warranties will be available for our benefit. This should be done no later than Key Step 2.

If the property falls within these criteria and suitable Collateral Warranties are available, you should arrange for the Bank to obtain the benefit of these warranties. Please advise us however if :-

(i) you consider that obtaining the available Collateral Warranties will not enhance our position;

(ii) at least one permitted assignment will not remain for future use; or

(iii) the Collateral Warranties would impose any obligations on us.

When forwarding Collateral Warranties to us (which should be no later than Key Step 2), please provide a brief report detailing their principal terms.

Please inform CD promptly if you consider that the Bank should not look to obtain the benefit of any available Collateral Warranties or if there are no Collateral Warranties available for our benefit and/or the benefit of the Owner.

	RURAL AND COMMUNITY PROPERTY
	BACK TO

INDEX



Where we are to be granted security over agricultural property, you should ensure that no part of the property is:-

SYMBOL 183 \f "Symbol" \s 10 \h
registered in the Register of Community Interests in Land as being subject to any right to buy,

SYMBOL 183 \f "Symbol" \s 10 \h
designated as a Site of Special Scientific Interest or a Nature Reserve,

SYMBOL 183 \f "Symbol" \s 10 \h
subject to a Nature Conservation Order,

SYMBOL 183 \f "Symbol" \s 10 \h
in an area designated as a National Park, a Natural Heritage Area or a National Scenic Area or a Special Protection Area,

SYMBOL 183 \f "Symbol" \s 10 \h
a raised reservoir,

SYMBOL 183 \f "Symbol" \s 10 \h
affected by crofting or small landholding legislation,

SYMBOL 183 \f "Symbol" \s 10 \h
affected by the conditions of any repair or improvement or similar grant, the conditions attaching to which have not expired,

SYMBOL 183 \f "Symbol" \s 10 \h
affected by any Forestry Dedication Agreement or Forestry Grant or Woodland Grant Scheme or Farm Woodland Premium Scheme or Farm Amalgamation the conditions attaching to which have not expired, or

SYMBOL 183 \f "Symbol" \s 10 \h
subject to an agricultural lease.

If any of the above apply, you should provide us with your recommendations as to how our interests can best be protected.

You should also notify us of any areas of concern in relation to subsidies/grants, etc. and other aspects which you consider relevant in any transaction.

Where the Standard Security is to extend over sporting rights in a transaction, we will detail the requirements in our Instruction Letter.

	WITHDRAWABLE AGREEMENTS UNDER THE CONSUMER CREDIT ACT
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In relevant transactions it is vital that the following guidelines are followed because failure to do so could render our security unenforceable.
Where we are aware the Standard Security will be held as security for a loan regulated by the Consumer Credit Act 1974 (the “1974 Act”), you will be notified in our Instruction Letter.*  Under the 1974 Act the Owner may be entitled to certain withdrawal rights.  We will require your assistance to ensure that the statutory procedures are complied with.
 We will have sent the Owner advance copies of the Credit Agreement, together with copies of our relevant security document(s). After the expiry of 7 days, we will send the Owner the actual Credit Agreement for signing, along with additional security copies. Under the 1974 Act neither we nor our agents can contact the Owner about the Credit Agreement until a further period of 7 days has elapsed, unless the signed Credit Agreement is returned to us in the interim.  The 1974 Act refers to these periods as the “Consideration Period”. We are however entitled to respond to specific approaches from the Owner during the Consideration Period.

You should not make any contact with the Owner as our Solicitors during the Consideration Period. We will advise you as to when the Consideration Period will expire.

As the advance will not be released by the Relationship Contact until CD has received the Certificate of Title, you should make whatever progress you can with the security in the meantime. Please note however that if you have occasion to contact your client(s) during the Consideration Period you must make it clear you are doing so in your capacity as their Solicitors and not as agents for the Bank. 

* It is possible that we will only establish that the Standard Security is to secure a regulated loan after our instruction is issued in which case we will immediately advise you of any relevant Consideration Period.

	MATRIMONIAL HOMES (FAMILY PROTECTION) (SCOTLAND) ACT 1981 (THE “1981 ACT”) AND CIVIL PARTNERSHIP ACT 2004 (THE “2004 ACT”)
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In view of the terms of the 1981 Act, as amended by the Law Reform (Miscellaneous Provisions) (Scotland) Acts 1985 and 1990 and the 2004 Act, you should ascertain whether there is any non‑entitled spouse/civil partner in situations where title to the property is not in the joint names of both spouses/civil partners.

We must obtain either ‑

(1) a declaration by the Owner(s) that the property is not a matrimonial home/family home in relation to which a spouse/civil partner of the grantor has occupancy rights; or

(2) a consent by the non‑entitled spouse(s)/civil partner(s) to the dealing.

Exceptionally a renunciation of occupancy rights by the non‑entitled spouse(s)/civil partner(s) may be required.  In normal circumstances we will not insist on this course of action. 

Although the legislation for both matrimonial homes and civil partnerships has the effect that declarations obtained later than the granting of the security may be valid, we require any necessary declaration or consent to be obtained at or before the time of the granting of the security, so that our position is protected from the time of granting of the security.  You should consider if a declaration or consent is appropriate, and obtain this at or before the time of the granting of the security. We prefer not to incorporate consent with the Standard Security and styles of Declaration and Consent favoured by us are available from our website. The Declaration/Consent should be forwarded to CD to be retained with the Standard Security.




CUSTOMER/OWNER SPECIFIC ISSUES

	UK REGISTERED COMPANIES AND LIMITED LIABILITY PARTNERSHIPS
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Our Instruction Letter will detail our understanding of the name and registered number which you should check, advising CD immediately if there is any discrepancy.

You should check with the Registrar of Companies that the signatories’ (to all documents) appointments are current.

Our general policy is to rely on sections 39 and 40 of the Companies Act 2006 and we do not insist that the (Memorandum and) Articles of Association of a company registered in England/Wales, N Ireland or Scotland are checked for express powers to borrow and grant security for the company’s own obligations.  Instead, our preferred practice is to obtain a report from professional searchers giving details of the company's full name and company number, a copy of the relevant Certificate of Incorporation, the address of its registered office, details of all outstanding registered charges and any charges pending registration, and full names and addresses of the Director(s) and Company Secretary.  It is however for you to decide whether the (Memorandum and) Articles of Association are examined or further checks are carried out.

For a Company/LLP registered in Scotland, the Standard Security must be registered at the Land Registry as a matter of urgency and then registered with the Registrar of Companies in Edinburgh and in the case of a Company/LLP registered in England & Wales with the Registrar of Companies in Cardiff, in both cases within 21 days of the Standard Security being registered in the Land Registry. The Certificate of Registration issued by the Registrar must be sent to CD as part of the Required Documents. We also require a Search in the Register of Charges and the LLP File, continued to a date not less than 22 days after the date of registration, to disclose the Standard Security.

Guidance on the way in which Companies House forms should be completed is available from our website. It is your responsibility to ensure that the correct details are included and the correct form is lodged at Companies House.
A copy of the Standard Security should be delivered to the Company/LLP for retention at its registered office.

	CLUBS, SOCIETIES AND OTHER UNINCORPORATED BODIES
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We do not have a specific style of Standard Security for these types of customer, but you may find it helpful to use the Trust style which can be obtained from our website as a guide.

You must establish that the constitution/rules give the power to enter into the transaction, borrow and grant the Standard Security.

	FOREIGN ENTITIES
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Companies
Where the Owner is a foreign company (which excludes offshore registered companies – i.e. those registered in the Channel Islands, Gibraltar or the Isle of Man - see Offshore Registered Companies) we require a suitable Opinion confirming the Customer's constitution, its capacity to borrow money and create the Standard Security together with other relevant matters. 

The Opinion should be completed by a law firm in the relevant country/state, prepared on their headed notepaper and addressed to the Bank. You should ensure that the law firm hold appropriate professional indemnity insurance (or equivalent) at a suitable level. The style of Opinion (which we will enclose with our Instruction Letter) together with our Standard Security and Facility Agreement (which if not enclosed with our Instruction Letter should be requested from CD) should be forwarded to the overseas law firm. We would expect you to agree the proposed fee of the overseas firm with CD in advance. 

Where the Facility Agreement and/or the Standard Security are to be executed by an Attorney please ensure that the Opinion confirms the validity of the Power of Attorney and forward a certified copy to CD as part of the Required Documents. If appropriate please also forward a certified copy of the Resolution authorising its execution.

You must review the Opinion and highlight to CD using the Qualification Schedule, any areas where the terms differ materially from the Bank’s style and advise CD of the acceptability of the Opinion. In particular you must ensure that any assumptions or reservations in the Opinion are reasonable and do not adversely prejudice the Bank’s ability to rely on the Opinion.

Please give the overseas law firm our VAT Number (GB 243 852752). The relevant invoice must be addressed to us, sent to CD for settlement and include a detailed description of the work to which it relates and our VAT number.

The Searches should include a request to the Owner for details of any charges over UK assets or a copy of any register which the Owner maintains.  Note that if the Owner has a registered place of business in the United Kingdom, it is required to maintain a register in terms of regulation 2(3) of The Overseas Companies (Execution of Documents and Registration of Charges) (Amendment) Regulations 2011.  You must advise CD of any outstanding entries not mentioned in our Instruction Letter.  You should ask the Owner to record the Standard Security in the Owner’s register of charges (if it has one) within 10 working days of its execution and to supply a copy of the register entry as part of the Required Documents.  The overseas law firm must be instructed to attend to any registration formalities in accordance with the relevant local law.
Other Entities
Where the Owner is a non-UK resident, our Instruction Letter will provide full details of the requirements including, in particular, where appropriate the requirement for an Opinion on the status of the Owner from a law firm in the relevant country/state.

	OFFSHORE REGISTERED COMPANIES
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An offshore registered company is a company registered in the Channel Islands, Gibraltar or the Isle of Man. We do not require Opinions for these companies. We require the Memorandum and Articles of Association of a Company registered in Jersey or Isle of Man* to be checked for express powers to borrow and grant security for the company’s own obligations. We do not insist that solicitors check the Memorandum and Articles of Association of a Company registered in Gibraltar or Guernsey and it is for you to decide whether these are examined or further checks are carried out in connection with the granting of the Standard Security. 

Where required you should obtain an up to date copy of the Memorandum and Articles of Association and either carry out such examination of these documents as you consider appropriate to ensure that such powers to borrow and grant security exist or arrange to obtain confirmation from the Company’s local advocates/solicitors that the transaction is within the Company’s powers.

Where you consider the Company’s powers need to be increased please contact CD.

The Searches should include a request to the Owner for details of any charges over UK assets or a copy of any register which the Owner maintains.  Note that if the Owner has a registered place of business in the United Kingdom, it is required to maintain a register in terms of regulation 2(3) of The Overseas Companies (Execution of Documents and Registration of Charges) (Amendment) Regulations 2011.  You must advise CD of any outstanding entries not mentioned in our Instruction Letter.  You should ask the Owner to record the Standard Security in the Owner’s register of charges (if it has one) within 10 working days of its execution and to supply a copy of the register entry as part of the Required Documents.  Additionally, you will need to establish whether there are any registration formalities e.g. Company Register, in accordance with the relevant local law and attend to them as appropriate.

* Where an Isle of Man registered company is a New Manx Vehicle under the Isle of Man Companies Act 2006 it is our policy not to check the Memorandum and Articles of Association for express powers to borrow and grant security for the Company’s own obligations. Again though it is for you to decide whether these are examined or further checks are carried out.

	ECONOMIC CRIME (TRANSPARENCY & ENFORCEMENT) ACT 2022 (as amended from time to time)
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Where the Owner is an overseas corporate entity, registered outside of the UK, it is your responsibility to undertake all actions you deem necessary to ensure that you are able to perfect the Owner's title to the Property (where required) and register at the Land Registry the Legal Charge with the ranking we require as set out in our instruction letter within the period of protection afforded by the searches made before submitting the Certificate of Title. Including, but not limited to, undertaking a check that the overseas entity has registered with and (where appropriate) kept up to date the Register of Overseas Entities.
	INDIVIDUALS USING TRADING NAMES
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Where an individual is carrying on a business under a trading name, no reference should be made to the trading name in the Standard Security. We require the Standard Security to cover all sums due by the Owner as an individual and consequently the security must not be in any way restricted.

	PARTNERSHIPS
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Our Instruction Letter will detail the name of the firm as known to the Bank, and how it is understood that title to the property is, or is to be, held.  You should check that our understanding of the name of the firm and how the title to the property is taken is correct and advise us immediately should there be any discrepancy.
Section 70 of the Abolition of Feudal Tenure etc (Scotland) Act 2000 permits ownership of land by a firm in its own name, if it has a legal personality distinct from the persons who compose it. We, however, are not prepared to lend on such a title due to uncertainties arising when such firms are reconstituted or dissolved. 
You should use the relevant Partnership style of Standard Security, available from our website, if the property is a partnership asset (including where title is in name of a single partner but is deemed to be a trust asset). Please ensure that the Standard Security details accurately, in the ‘Owner’ section, the title holders who own the property as trustees for the firm. The correct name and address of the firm and all the partners should be included in the ‘Customer’ section.

Notwithstanding the provisions of the Requirements of Writing (Scotland) Act 1995 our policy is for all partners of the firm to sign the Standard Security as individuals and also for one Partner to subscribe the firm's name.

Where a Standard Security is to be granted in the Bank’s favour by an English Partnership, as an English Partnership cannot own assets in its own right, any land must be held in name of a maximum of 4 partners, in trust for all the partners, and we will be looking to you to constitute a fully effective security in this manner.  We do not have a specific style of Standard Security for this instance, but you may find it helpful to use the Partnership style referred to above.

If a Standard Security is being taken over a partner’s personal property to secure partnership borrowing the Individual/Company/LLP style should be used. There is no need to make specific mention of the partnership as the wording specifically includes the Owner’s obligations as a partner of a firm. When giving advice to the Owner please draw this clearly to their attention.

Where a partnership has a limited company and its director(s) as partners, you must ensure that the requirements of s.197 etc. are complied with. We will require an opinion from the company’s solicitors confirming that s.197 was complied with prior to the security being executed. See the Companies Act/Insolvency Related Issues section.

	REGISTERED PENSION SCHEMES
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You must establish that the trust deed gives the trustees power to enter into the transaction, borrow and grant the Standard Security.

Our Trust style of Standard Security should be used for this type of transaction however you may need to amend this style to accommodate the terms of the Trust Deed or Rules.

With regard to any Corporate Trustee you should refer to the section on UK Registered Companies and Limited Liability Partnerships. Please note that the requirement to register at Companies House still applies. Should the Corporate Trustee object to the registration of the Standard Security as a charge against them, you should revert to CD for further instructions.

Where the Corporate Trustee is acting as sole Trustee and is not a Trust Corporation you must obtain a Letter of Consent from Beneficiary of Pension Scheme, which is available from our website, from all beneficiaries of the Pension Scheme.
In addition, where the Pension Scheme is purchasing a property jointly with a limited company and the trustees of the Pension Scheme are also the director(s) of the company, you must ensure that the requirements of s.197 etc. are complied with. We will require an opinion from the company’s solicitors confirming that s.197 was complied with prior to the security being executed. See the Companies Act/Insolvency Related Issues section for further details.

	TRUSTS
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You must establish that the trust deed gives the power to enter into the transaction, borrow and grant the Standard Security.

You should use the Trust style of Standard Security available from our website.

It may be that only some of the trustees are to grant the Standard Security on behalf of all the trustees. If this is the case the trust deed must be checked to ensure that it allows the trustees to delegate their powers in this way. If necessary, a suitable resolution should be taken from the trustees and sent to CD.

With regard to any Corporate Trustee you should refer to the guidance in the UK Registered Companies and Limited Liability Partnerships section. Please note that the requirement to register at Companies House still applies. Should the Corporate Trustee object to the registration of the Standard Security as a charge against them, you should revert to CD for further instructions.

	HOUSING ASSOCIATIONS AND OTHER REGISTERED SOCIAL LANDLORDS
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Where the Owner is a Housing Association or other Registered Social Landlord (“HA/RSL”), we require that the HA/RSL is registered in the register maintained by The Scottish Housing Regulator (“SHR”) on behalf of the Scottish Ministers under Section 57 of the Housing (Scotland) Act 2001.   Please check and confirm to CD that the HA/RSL is so registered.  The Rules and Constitution of the HA/RSL should also be checked to ensure that it is within the powers of the HA/RSL and its management to enter into the facility and grant the Standard Security.

The Individual/Company/LLP style of Standard Security should be amended to suit the particular requirements of the transaction and an appropriate Resolution authorising the execution and delivery of the Standard Security should be obtained and delivered to CD.  It is for you to draft the security documentation and Resolution as you consider appropriate.

Other Charges
We also require confirmation that no bond and floating charge exists and that no other standard security has been or is to be granted over the property.  If the HA/RSL has granted a bond and floating charge in favour of another lender, the formal release of the property from the floating charge will be required, the release being registered with the Registrar of Friendly Societies, if appropriate.  You should attend to this on our behalf.

If the Scottish Ministers hold a bond and floating charge or a standard security over the property, application will need to be made to the SHR for discharge and the procedures detailed in CSGN 2005/06 should be followed and may be viewed at the SHR website at www.scottishhousingregulator.gov.uk. The form of application for discharge is annexed to Guidance Note CSGN 2005/06 at Annex A.  

Consents

(a)
Consent under Section 66 of the Housing (Scotland) Act
In terms of Section 66 of the Housing (Scotland) Act 2001, the consent of the Scottish Ministers is required to the granting of the security by a HA/RSL in our favour.  The Scottish Ministers have delegated the consent process to the SHR.

The SHR has issued a Guidance Note on Section 66 (Guidance Note SHR 14) giving guidance on the application of Section 66 of the Housing (Scotland) Act 2001 to the disposal of land or property by an HA/RSL.  A copy of the Guidance Note can be obtained from the Guidance section of the SHR website. The General Consent (which allows an HA/RSL to make certain disposals without having to apply for specific written consent, provided certain conditions are met) can never apply to Bank lending, so in each case where the Owner is an HA/RSL you should ensure that a Specific Consent is obtained by the HA/RSL from the SHR and you should deliver a copy to CD to be held with the Standard Security. A style of Section 66 Consent has been agreed between the Bank and the SHR and a copy of this is available from our website. Part B of the Consent should quote a figure which represents the total facility afforded by the Bank to the HA/RSL which is to be secured by the Standard Security in our favour detailed in Part A.  You should check that the Section 66 Consent issued by the SHR accurately reflects the circumstances of the transaction.

The form of application for a Section 66 Consent for heritable securities is annexed to the SHR Guidance Note on Section 66 (Guidance Note SHR 14) Appendix 7b.

(b)
Other consents

If the HA/RSL is an industrial and provident society and it is transferring its engagements to, or amalgamating with, another industrial and provident society or converting to/amalgamating with/transferring its engagements to a company it will also need consent from the SHR under Schedule 7, Part 2, paragraph 9 of the Housing (Scotland) Act 2001.  The SHR has issued a Guidance Note on these matters (SHR 05).  A copy of the Guidance Note can be obtained from the Guidance section of the SHR’s website. You should check that this consent has been obtained, where appropriate.

If the Property is subject to a 'secure tenancy' and was acquired by the HA/RSL under Part III of The Housing (Scotland) Act 1988, the HA/RSL will require the SHR’s written consent to the granting of the Standard Security under Section 63 of The Housing (Scotland) Act 1988.  You should check that this consent has been obtained.  Consent under Section 66 of the Housing (Scotland) Act 2001 is not required where this consent has been obtained.  

ASSURED TENANCIES

Where the Bank is affording facilities to fund a development comprising assured tenancies, a copy of the tenancy agreement should be obtained and you should confirm to CD that there are no provisions contained within the tenancy agreement which would prejudice our position as security holder.

Please note that it is not the Bank's policy to insist on reference to Ground 2 of Schedule 5 of the Housing (Scotland) Act 1988 being contained within the relative tenancy agreements.

SHARED OWNERSHIP

Where the Bank is affording facilities to fund a shared ownership scheme, copies of the Shared Ownership Agreements to be utilised by the HA/RSL covering in particular the occupancy arrangement between the HA/RSL and the Sharing Owner and including the tenancy provisions in respect of that part of the property still owned by the HA/RSL, should be examined to ensure there is nothing to prejudice our position as security holder.  You should deliver copies of these agreements to CD.

                                       COMPLETION
	LAND AND BUILDINGS TRANSACTION TAX 
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We expect you to ensure LBTT considerations do not cause undue delay in registering our Standard Security. In particular, you must ensure: -

(1)
you hold sufficient funds to pay LBTT before you release any funds provided by the Relationship Contact;

(2)
draft online or paper LBTT returns are available for examination prior to settlement; 

(3)       signed returns or an undertaking to submit online are delivered at settlement; and

(4)       CD is consulted in the event of LBTT procedures resulting in delay.

Registration of our Standard Security must not be delayed pending receipt of sufficient funds to settle LBTT or pay Land Registry fees. It is your responsibility to ensure funds are held prior to settlement.
	TRANSMISSION OF FUNDS
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Our Instruction Letter will indicate if you will be sent funds in relation to the transaction. Where a release of funds is involved, our Instruction Letter will provide you with a Relationship Contact name to approach to obtain funds in time for completion. You must complete and return the Release of Funds Schedule provided with our Instruction Letter to the Relationship Contact who will agree with you, prior to the date of completion, how the funds are to be released at settlement, e.g. CHAPS, cheque, etc.

Before the Relationship Contact will release funds to you for completion you must complete and return to CD the Key Step 2 Notice and the completed Certificate of Title provided with our Instruction Letter. You may post or fax the Key Step 2 Notice and completed Certificate of Title to CD to be delivered no later than 5 business days prior to completion. Once satisfied with the Key Step 2 Notice and completed Certificate of Title, CD will authorise release of the funds to you, subject to any further conditions agreed with the Owner being satisfied. Any qualifications to the Certificate of Title must be advised at the earliest opportunity using the Qualification Schedule. Any qualifications must be agreed by CD before funds are released. 

If, in order to facilitate completion, we agree, exceptionally, to release the funds to you before the Standard Security has been executed, and before receipt of the Key Step 2 Notice/Certificate of Title, you will hold the funds to our order, and the funds must not be released by you until:- 

(a) you provide CD with the Key Step 2 Notice/Certificate of Title (and where there are any qualifications to the Certificate of Title, these have been  agreed by CD);

(b) where you have been notified of any other conditions to be complied with prior to the release of funds, you have received written confirmation from CD or the Relationship Contact that these conditions have been met; and

(c) you are satisfied that our overall position is adequately protected and the security is ready for immediate registration.

In purchase/remortgage transactions the funds sent to you by the Relationship Contact can only be used for the purchase/remortgage of the property.  You must not release the funds unless you are sure that the funds will be used solely for that purpose.

The Standard Security in purchase and remortgage transactions should be recorded/registered in the Land Registry as soon as possible.
In the event of a transaction aborting following the release of funds, in addition to advising CD you should immediately approach the Relationship Contact to make arrangements for the funds to be promptly returned.

	CASES NOT INVOLVING ANY RELEASE OF FUNDS
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Where we have indicated in our Instruction Letter that there will be no release of funds to you, you should submit the Key Step 2 Notice and the Certificate of Title (attaching any Qualification Schedule) to CD once the title examination has been completed and all required documentation including the Standard Security signed. Once we are satisfied with the Certificate of Title and have checked that any other conditions have been met, CD will confirm to you that you may proceed to register the Standard Security. You must not proceed to registration until our formal confirmation has been received.  If you have not received our confirmation within 5 business days you must contact CD immediately.
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All Cases

Our Standard Security must be registered at the Land Registry without delay. Please note that we require the original Standard Security deed from the Land Registry after registration – (see Required Documents). You must notify CD immediately if you become aware of any reason preventing registration taking place. Our Key Step 3 Notice must be submitted within 28 days from the date of completion, enclosing the Required Documents (including the original Standard Security) available at that time.

Companies/LLPs only
After registration of the Standard Security at Companies House (and relevant overseas registry where appropriate) and as soon as possible after the expiry of 21 days from the date of it being registered in the Land Registry you must carry out a further search at the appropriate Companies Registration Office to confirm registration of the Standard Security in our favour and the absence of other relevant registrations. Should any adverse entries be revealed please contact CD immediately to explain the circumstances.
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We require the following documents to be delivered either with the Key Step 3 Notice or as soon as possible after you have submitted this Notice:

· A certified copy of the Title Sheet and cadastral map received from the Land Registry
· The Original Standard Security

· Any other documents or principal deeds received from the Land Registry

· Where relevant:-

· Certified copy Power of Attorney

· Search for Incumbrances 

· Property indemnity or similar title insurances

· Resolutions 

· Certificate(s) of Registration at Companies House 

· Copy resolutions taken in compliance with the Companies Acts and any searches or other documents obtained in respect of Insolvency Act provisions

· Prior Mortgagee Acknowledgement (or redemption statement). 

· Ranking Agreement or Consent from other lender (and any certificate of registration of the     instrument of alteration).

· Opinions as to Companies Act compliance

· Consent from the landlord and /or acknowledgement of notice to the landlord

· Copy of the entry in the register of charges maintained by the Owner (non UK Company with place of business in UK only)

· Certificate of Registration and Searches (or equivalents) in respect of local requirements in the Customer’s country of incorporation (Foreign Company only).

· Opinion from overseas lawyers

· A copy of any relevant Licence(s) and Licensed Property Letter of Authority.

· All further material deeds or documents which you consider may be required or useful if we have to sell the property.
· Copy of the instruction letter from Bank’s Solicitor to Owner’s Solicitor.
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