*To be completed or options within clauses
Form of Collateral Warranty Agreement by a Consultant in favour of a Funder
THIS AGREEMENT is made the [     ][  ] day of [     ][  ] among

(1)
[     ][  ], a company registered in [*England/*Scotland] with number [     ][  ] and having its registered office at [     ][  ] (the "Firm"),

(2)
[     ][  ], a company registered in [*England/*Scotland] with number [     ][  ] and having its registered office at [     ][  ] (the "Client") and

(3)
[               ], a company registered in [      ] with number [       ]and having its registered office at [                  ](the "Funder") and

Recitals:

[*A
The Funder has entered into an agreement (the "Finance Agreement") with the [*Client]/[     ][  ] for the provision of finance in connection with the carrying out of [     ][  ][*insert description of the works] at [     ][  ][*insert description of site/property] (the "Development")

[*A1
The Funder has entered into an agreement (the "Finance Agreement") with [     ][  ][*insert description of purchaser] (the "Purchaser") for the provision of finance in connection with the purchase of [     ][  ][*insert description of site/property] (the "Development") where [     ][  ][*insert description of works] [*will take/ are taking/have taken] place.]
B
By a contract (the "Appointment") dated *[     ][  ] the Client has appointed the Firm as [*architects/consulting structural engineers/consulting building services engineers/surveyors] in connection with the Development

C
The Client has entered or will enter into a building contract (the "Building Contract") with [     ][  ][*insert name of Contractor] for the construction of the Development
Now it is hereby agreed:

1.1
The Firm warrants that it has exercised and will continue to exercise all the reasonable, skill care and diligence in the performance of its duties to the Client under the Appointment to be expected of a prudent, experienced, properly qualified and competent [     ][  ][*insert role] with experience of carrying out services similar to its duties under the Appointment in connection with projects of a similar size, scope, nature, complexity and value to the Development in respect of all matters lying within the scope of its professional responsibility in terms of its Appointment.

1.2
The Firm shall owe no greater duties to the Funder under the terms of this Agreement than it would have owed to the Funder had the Funder been named as the Client under the Appointment save that this Agreement shall continue in full force and effect notwithstanding the determination of the Appointment for any reason.

1.3
The obligations of the Firm under or pursuant to this clause 1 shall not be released or diminished by the appointment of any person by the Funder to carry out any independent enquiry into any relevant matter.

2
The Firm further warrants that unless otherwise authorised in writing by the Client, or where such instruction is given orally, confirmed in writing by the Firm to the Client, it has not and will not use nor specify for use materials in the Development other than in accordance with the guidelines contained in the edition of the publication "Good Practice in Selection of Construction Materials" (Ove Arup & Partners) current at the date of the Appointment.

3
The Funder has no authority to issue any direction or instruction to the Firm in relation to the performance of the Firm's services under the Appointment unless and until the Funder has given notice under clauses 5 or 6.

4
The Firm acknowledges that the Client has paid all fees and expenses properly due and owing to the Firm under the Appointment up to the date of this Agreement.  The Funder has no liability to the Firm in respect of fees and expenses under the Appointment unless and until the Funder has given notice under clause 5 or clause 6.

5
The Firm agrees that, in the event of the termination of the Finance Agreement by the Funder, the Firm shall, if so required by notice in writing given by the Funder and subject to clause 7, accept the instructions of the Funder or its appointee to the exclusion of the Client in respect of the Development upon the terms and conditions of the Appointment.  The Client acknowledges that the Firm shall be entitled to rely on a notice given to the Firm by the Funder under this clause 5 as conclusive evidence for the purposes of this Agreement of the termination of the Finance Agreement by the Funder.

6
The Firm further agrees that it will not without first giving the Funder not less than 21 days' notice in writing exercise any right it may have to terminate the Appointment or to treat the same as having been repudiated by the Client or to discontinue the performance of any services to be performed by the Firm pursuant thereto.  Such right to terminate the Appointment or to treat the same as having been repudiated or discontinue performance shall cease if, within such period of notice and subject to clause 7, the Funder shall give notice in writing to the Firm requiring the Firm to accept the instructions of the Funder or its appointee to the exclusion of the Client in respect of the Development upon the terms and conditions of the Appointment.

7
It shall be a condition of any notice given by the Funder under clauses 5 or 6 that the Funder or its appointee accepts liability for payment of the fees and expenses payable to the Firm under the Appointment and for performance of the Client's obligations including payment of any fees and expenses outstanding at the date of such notice.  Upon the issue of any notice by the Funder under clauses 5 or 6, the Appointment shall continue in full force and effect as if no right of termination on the part of the Firm had arisen, and the Firm shall be liable to the Funder and its appointee under the Appointment in lieu of its liability to the Client.  If any notice given by the Funder under clauses 5 or 6 requires the Firm to accept the instructions of the Funder's appointee, the Funder shall be liable to the Firm as guarantor for the payment of all sums from time to time due to the Firm from the Funder's appointee.

8
The copyright in all drawings, reports, models, specifications, bills of quantities, calculations and other similar documents provided by the Firm in connection with the Development (together referred to in this clause 8 as the "Documents") shall remain vested in the Firm, but the Funder and its appointee shall have an irrevocable, royalty-free, non-exclusive licence to copy and use the Documents and to reproduce the designs and content of them for any purpose related to the Development including, without limitation, the construction, completion, maintenance, letting, sale, promotion, advertisement, reinstatement, refurbishment and repair of the Development.  Such licence shall enable the Funder and its appointee to copy and use the Documents for the extension of the Development but such use shall not include a licence to reproduce the designs contained in them for any extension of the Development.  The Firm shall not be liable for any such use by the Funder or its appointee of any of the Documents for any purpose other than for which the same were prepared by or on behalf of the Firm.

9
The Firm has and shall maintain professional indemnity insurance in an amount each year of not less than [     ][  ] pounds (£[     ][  ]) for any one occurrence or series of occurrences arising out of one event for a period of 12 years after the date of practical completion of the works under the Building Contract, provided always that such insurance is available at commercially reasonable rates.  The Firm shall immediately inform the Funder if such insurance ceases to be available at commercially reasonable rates in order that the Firm and the Funder can discuss the means of best protecting the respective positions of the Funder and the Firm in respect of the Development in the absence of such insurance.  The Firm shall, if requested by the Funder take out such insurance with such a limit of indemnity as is available in the market at commercially reasonable rates.  As and when requested to do so by the Funder or its appointee under clause 5 or clause 6 the Firm shall produce for inspection documentary evidence that its professional indemnity insurance is being maintained.

10
The Client has agreed to be a party to this Agreement for the purposes of acknowledging that the Firm shall not be in breach of the Appointment by complying with the obligations imposed on it by clauses 5 and 6.

11
This Agreement may be assigned without the consent of the Firm or the Client by the Funder by way of absolute legal assignment on two occasions.  In such cases the assignment shall only be effective upon written notice thereof being given to the Firm.  No further or other assignment of this Agreement will be permitted without the consent of the Firm, not to be unreasonably withheld or delayed.

12
Any notice to be given by the Firm to the Funder shall only be deemed duly given if it is given by hand or by special delivery or recorded delivery to the Funder's office at [     ][  ][*insert branch address] and marked for the attention of [     ][  ][*insert name of individual].  Any notice to be given by the Funder shall be deemed to be duly given if it is delivered by hand or sent by special delivery or recorded delivery to the Firm at its registered office.  In the case of any such notices the same shall, if sent by special delivery or recorded delivery, be deemed (subject to proof to the contrary) to have been received forty-eight hours after being posted.

13
No action or proceedings for any breach of this Agreement shall be commenced against the Firm after the expiry of 12 years from the date of practical completion of the Works under the Building Contract.

14
Notwithstanding any other provision of this Agreement nothing in this Agreement confers to or purports to confer any right to enforce any of its terms on any person who is not a party to it.

15
This Agreement shall be governed by Scots Law and the parties agree to submit to the non-exclusive jurisdiction of the Scottish Courts.

IN WITNESS WHEREOF these presents consisting of this and the [     ][  ] preceding pages are executed as follows:

Subscribed for and on behalf of the Funder

at


on


by

Authorised signatory


Full name


in the presence of

Witness


Full name


Address



Occupation


Subscribed on behalf of the Client

at


on


by

Director/Partner


Full name


Witness


Full name


Address



Occupation


Subscribed on behalf of the Firm

at


on


by

Director/Partner


Full name


Witness


Full name


Address



Occupation


Bank ref: [     ][  ]
