Bank ref: [     ][  ]

*English law wording

*Scottish law wording

*To be completed or options within clauses (Clause 1.9 will apply if the Guarantor is an individual or if Credit sanction is provided on this basis)

Cost Overrun Guarantee by one Company or

Limited Liability Partnership of another
THIS IS AN IMPORTANT DOCUMENT.  YOU SHOULD TAKE INDEPENDENT LEGAL ADVICE BEFORE SIGNING AND SIGN ONLY IF YOU WANT TO BE LEGALLY BOUND.  IF YOU SIGN AND THERE IS A COST OVERRUN YOU MAY HAVE TO PAY THE COMPANY OR THE BANK.  YOUR LIABILITY UNDER THIS DOCUMENT IS LIMITED TO THE AMOUNT [*OF ANY COST OVERRUN PLUS INTEREST AND EXPENSES/*SPECIFIED IN CLAUSE 1.9.]
Date:

Definitions

Guarantor:
 [     ] [  ]

Company:
 [     ] [  ]

Bank:
  [*The Royal Bank of Scotland plc/*National Westminster Bank Plc]
Available Funding: 
The aggregate at the relevant time of:

Bank Facilities

Guarantor Contributions already paid pursuant to Clause 1

Shareholders Funds

 [     ] [*others, if applicable]
Bank Facilities:
The amount available to the Company at the relevant time under the Loan Agreement

Cost Overrun:
The amount by which Development Costs exceed Available Funding at the relevant time, as determined in accordance with Clause 1

Development Agreement:
The agreement so called dated  [     ] [  ][*on or around the date of this deed/*date] entered into between the Company and  [     ] [  ][*name] as amended, supplemented or novated from time to time under which the Company has  [     ] [*undertaken/*covenanted] to redevelop the Site  [     ] [*and "Building Contract", "Contractor", "Development" and "Site" shall have the same meaning as given to them in the Development Agreement]

[Note: if these terms are not so defined, or there is no Development Agreement, they will have to be defined in full e.g.

Building Contract:
The  [     ] [*design and build contract/*agreement so called] dated  [     ] [*on or around the date of this Agreement/*date] entered into between the Company and the Contractor, as amended, supplemented or novated from time to time, under which the Contractor has  [     ] [*undertaken/*covenanted] to carry out the Development

Contractor:
 [     ] [*name] or its replacement, as building contractor under the Building Contract

Development:
The construction of  [     ] [*description] on the Site

Site:
The site comprising approximately  [     ] [*number] hectares at  [     ] [*location/*more particularly described in Part  [     ]  of the Schedule to the Development Agreement]

Development Costs:
The total costs incurred at the relevant time in financing and carrying out the Development including, without limitation, the aggregate (without double counting) of:

·  [     ] [*the consideration payable for the acquisition of the Site]

· all costs and expenses paid, incurred or projected by or on behalf of the Company:

-
to the Contractor under the Building Contract

-
to every member of the professional teams engaged by the Contractor and/or the Company under the terms of their respective appointments

-
in connection with obtaining planning permission, building consents and all other consents or approvals required to carry out the Development, and performing its obligations thereunder

-
to any agents, valuers, surveyors, solicitors and other advisers

-
in connection with the diversion of services and/or the provision of new or alternative services to any part of the Site

-
in connection with any demolition, clearance and/or site preparation or remediation on or at the Site and the provision of security at the Site

-
in remedying any defects in the completed Development to the extent that these are not the responsibility of the Contractor

-
in connection with the maintenance of the completed Development (including cleaning, lighting, decoration and security) save to the extent such costs and expenses have been recovered from any tenant, licensee, occupier or other person

· all stamp duty and land registration charges in respect of the Development

· all insurance premiums, including premiums in respect of insurances covering third party and occupier's liability, incurred by the Company in connection with the Site and/or the Development, save to the extent that such amount has been recovered from any tenant, licensee or other person

· rates, water rates and other impositions lawfully assessed, charged and payable in respect of the Site and/or the Development, save to the extent that such amount has been recovered from any tenant, licensee or other person

· all Value Added Tax properly paid or payable in respect of the supply of goods, and/or services in connection with the Development save to the extent that such amount has been recovered by the party who incurred same

· all interest payments  [     ] [*(inclusive of Mandatory Costs)] and arrangement, commitment, agency and other fees paid or payable in respect of the Bank Facilities

· all other items of expenditure whatsoever, whether of a capital or revenue nature, properly incurred in relation to the Development

[Note: the above list is not intended to be definitive or exhaustive and should be carefully considered and amended or added to as required in each individual case: the Development Agreement or the Loan Agreement itself may contain an acceptable definition]

Expenses:
All liabilities, costs, charges and expenses (on a full indemnity basis) properly and reasonably incurred by the Bank (including the fees and expenses of any legal advisers employed by the Bank and where appropriate any Value Added Tax) in connection with the preparation and execution of this deed (and any security taken by the Bank pursuant to this deed) and the defence, enforcement or preservation of the Bank's rights under this deed, together with Interest from the date they are incurred until settlement 

Interest:
Interest at the rate(s) charged to the Company by the Bank under the Loan Agreement from time to time

Loan Agreement: 
The agreement dated on or around the date of this Guarantee entered into between the Bank and the Company as amended, supplemented, replaced or refinanced from time to time, whether to increase the interest rate, the amount of the loan, the term or for any purpose
Guarantor Contribution: 
A payment in immediately available funds made by the Guarantor to the Company pursuant to Clause 1 or as the Bank may direct pursuant to Clause 1 which shall constitute an interest free subordinated loan from the Guarantor to the Company in accordance with Clause 1 and "Guarantor Contributions" shall mean the aggregate of all such payments

Required Currency:
The currency or currencies in which the Guarantor Contributions are expressed from time to time

Shareholders Funds:
The amount available to the Company at the relevant time in respect of its paid up share capital

Cost Overrun Guarantee

1.1
 [     ] [Subject to Clause 1.9, the /The Guarantor irrevocably and unconditionally guarantees and covenants to the Bank that within 5 Business Days of receipt from the Bank of notice of a Cost Overrun pursuant to Clause 1.5, it will make payment to the Company by way of Guarantor Contribution, of an amount equal to such Cost Overrun, plus Interest from the expiry of such period of 5 Business Days until payment

1.2
The Company covenants to the Bank to apply every Guarantor Contribution in or towards settlement of the Development Costs comprised in any Cost Overrun which is the subject of a notice under Clause 1.1, pursuant to which a Guarantor Contribution has been paid and the Guarantor  [     ] [*undertakes/*covenants] to the Bank to exercise all powers and discretions available to it to ensure that the Company does so.  The Company and/or the Guarantor shall on request by the Bank provide it with evidence of payment of the relevant Development Costs following payment of any Guarantor Contribution pursuant to this Clause 1.2

1.3
If the Bank has stepped in to the Building Contract or any other contract under which any part of a Cost Overrun has been incurred, or if such contract has been novated or assigned to the Bank, the Guarantor shall make payment of such part of the relevant Guarantor Contribution direct to the Bank instead of to the Company

1.4
If the Bank has appointed a receiver, receiver and/or manager or administrative receiver, or entered into possession or otherwise exercised its powers, under any security held by it, or a liquidator, administrator, receiver, receiver and/or manager or administrative receiver is appointed in respect of the Company, the Guarantor shall make payment of the relevant Guarantor Contribution(s) to the Bank or as the Bank may direct instead of to the Company

If a monitor is appointed in respect of the Company the Bank may in its absolute discretion direct that the Guarantor shall make payment of the relevant Guarantor Contribution(s) to the Bank or to an entity that the Bank may direct instead of to the Company

1.5
If the Bank determines that a Cost Overrun has arisen for which it requires a Guarantor Contribution to be made, it shall give written notice to that effect to the Guarantor certifying the Guarantor Contribution required accompanied by a copy of its computation of the relevant Cost Overrun

1.6
The Bank shall be entitled to invoke the provisions of this Clause 1 at any time and with such frequency as it considers appropriate

1.7
Save with the prior written consent of the Bank, the Guarantor and the Company mutually covenant and agree that until the Bank has been fully and unconditionally paid all monies owing to the Bank under or in connection with the Loan Agreement:

(a)
The Company shall not directly or indirectly repay any Guarantor Contributions to the Guarantor in whole or in part or seek the appointment of a liquidator, administrator, monitor, receiver, receiver and/or manager or administrative receiver or similar official by reason of such non-payment

(b)
The Guarantor shall not directly or indirectly apply for or accept repayment of any Guarantor Contributions from the Company in whole or in part, or sue for or take any proceedings against the Company (including, without prejudice to that generality, seeking the appointment of a liquidator, administrator, receiver, receiver and/or manager or administrative receiver or similar official in respect of the Company or any of its business or assets) for recovery of or enforce any security in respect of any Guarantor Contributions in whole or in part

(c)
The Company shall not provide the Guarantor with, nor shall the Guarantor accept, any guarantee, indemnity, assurance or security in respect of any Guarantor Contributions

(d)
Interest shall not be payable by the Company on any Guarantor Contributions in whole or in part

(e)
The terms and conditions applicable to each Guarantor Contribution shall be as specified in this Clause 1.7 and the Company and the Guarantor shall not directly or indirectly agree or effect any variation in the terms on which any Guarantor Contribution is payable or repayable

1.8
To enable the Bank at any time to determine whether a Cost Overrun has occurred, and if so, the amount of the Cost Overrun, the Company shall on request from the Bank, provide it with all such information, data and documentation concerning the Development and the components of Development Costs and Available Funding, (incurred, paid, outstanding and prospective) as the Bank may reasonably require

1.9
 [     ] [The aggregate amount recoverable under this deed shall not exceed the total of £ [     ] [  ] together with Interest on that sum since the date on which Interest was last compounded in the books of the Bank and Interest on that total from the date of demand and Expenses]

Indemnity

2.1
The obligations of the Guarantor under this deed shall be independent primary obligations and not merely those of guarantor, surety or cautioner

2.2
The Guarantor  [     ] [*undertakes/*covenants] to indemnify the Bank on demand against all liabilities, losses, costs, damages and Expenses which the Bank may incur by reason of or in connection with any failure by the Guarantor to make payment of any Guarantor Contribution in whole or in part at the time for payment specified in this deed together with Interest from the date of demand until settlement

Expenses

3.1
The Guarantor agrees to pay Expenses to the Bank on demand

Continuing Security

4.1
This deed shall be a continuing security and shall remain in force and may not be revoked until all Development Costs have been paid in full and all actual, contingent or prospective liability of the Guarantor under this deed has been fully and unconditionally paid and discharged

Arrangements with the Company and others

5.1
The Bank may without the consent of or notice to the Guarantor and without releasing or reducing the liability to the Bank of the Guarantor under this deed:-

(a)
Allow to the Company or any other person any time or indulgence

(b)
Grant to the Company or any other person any new or increased facility and increase any rate of interest or charge

(c)
Enter into renew vary or end any agreement or arrangement with or liability of the Company or any other person

(d)
Renew vary refrain from enforcing or release any present or future security or guarantee which the Bank holds from the Company or any other person

(e)
Compound with the Company or any other person

5.2
The Bank shall not be required, before making demand on the Guarantor under this deed, to make demand on or take any action or obtain decree or judgement against or make or file any claim in the liquidation or other insolvency of the Company, or to enforce any security held by it in respect of or in connection with the Loan Agreement or the Guarantor's liability under this deed
5.3
The Bank shall not be required to inform the Guarantor of any Event of Default (under and as defined under the Loan Agreement) of which it may have knowledge nor to inform the Guarantor of any dealings it may have with the Company 
Preservation of the Guarantor's Liability

6.1
The Guarantor's liability to the Bank under Clause 1.1 shall not be affected by:-

6.2
The absence of or any defective excessive or irregular exercise of borrowing powers of the Company

6.3
Any variation, extension, discharge, compromise, dealing with, exchange or renewal of the Development Agreement, the Building Contract or any other contract or agreement relating to the Development or the Loan Agreement or any security right or remedy which the Bank may have now or in the future from or against the Company or the Guarantor or any other person in respect of the obligations of the Company or the Guarantor's liability under this deed

6.4
Any failure, act or omission by the Bank or any other person in taking up, perfecting or enforcing any security or guarantee from or against the Company or the Guarantor or any other person in respect of the obligations of the Company or the Guarantor's liability under this deed

6.5
Any termination, amendment, variation, supplement, restatement, novation or replacement of the Development Agreement, the Building Contract or any other contract or agreement relating to the Development, or the Loan Agreement

6.6
Any grant of time, indulgence, waiver or concession to the Company or the Guarantor or any other person

6.7
Any of the administration, moratoria, insolvency, bankruptcy, liquidation, winding-up, receivership, incapacity, limitation, disability, discharge by operation of law or any change in the constitution, name and style of the Company or the Guarantor or any other person
6.8
Any invalidity, illegality, unenforceability, irregularity or frustration of any of the obligations of the Company under the Development Agreement the Building Contract or any other contract or agreement relating to the Development, or the Loan Agreement or the Guarantor's liability under this deed or the obligations of any other person

Preservation of the Bank's Claims

7.1
Until the Bank has been fully and unconditionally paid all monies owing to the Bank under or in connection with the Loan Agreement and all actual, contingent or prospective liability of the Guarantor under this deed has been fully and unconditionally paid and discharged:-

7.2
The Guarantor shall not be entitled to participate in any security held by the Bank or money received by the Bank from or on behalf of the Company

7.3
The Guarantor shall not in competition with or in priority to the Bank make any claim against the Company or any co-guarantor or their respective estates nor make any claim in the insolvency of the Company or any co-guarantor nor take or enforce any security from or against the Company or any co-guarantor
7.4
Any payment received by the Guarantor in breach of Clause 7.2 and any security taken by the Guarantor from the Company or any co-guarantor shall be held in trust for the Bank as security for the Guarantor's liability to the Bank under this deed

Preservation of the Bank's Rights

8.1
This deed is in addition to any other guarantee or security present or future held by the Bank in respect of the obligations of the Company and shall not merge with or prejudice such other guarantee or security or any contractual or legal rights of the Bank

8.2
This deed shall not be released, discharged or affected by any failure of the Bank to take any security or by any other guarantee or security held by the Bank or any intended guarantee or security in respect of the obligations of the Company or the obligations of the Guarantor under this deed being void or unenforceable or not completed or perfected

8.3
This deed will remain the property of the Bank after any release or settlement of the Guarantor's liability to the Bank

8.4
The Guarantor shall not claim any set-off, retention or counterclaim in respect of any payment due from the Guarantor under this deed

Miscellaneous

9.1
The Bank shall not in any circumstances be liable to the Guarantor or any other person for any losses, damages, liabilities or expenses arising from or in connection with the application or enforcement of this deed or otherwise in connection with this deed, except to the extent caused by the wilful neglect or default of the Bank or its officers, employees or agents

9.2
If the Guarantor fails to fulfil any obligation due by it under or pursuant to this deed, the Bank shall be entitled to do so on its behalf and in its name (or in its own name as it considers expedient) and/or to take such action to remedy or mitigate the consequences of such failure as it considers expedient and/or enforce the obligations of the Guarantor under this deed, and the amount of any such payment and/or the costs incurred in fulfilling such obligation or mitigating the consequences of such failure or in enforcement of the Guarantor's obligations, shall be repayable by the Guarantor on demand, together with Interest from the date of demand until settlement

9.3
In addition to any lien or right to which the Bank may be entitled by law the Bank may from time to time without notice and both before and after demand set off the whole or any part of the Guarantor's liability to the Bank under this deed against any deposit or credit balance on any account of the Guarantor with the Bank (whether or not that deposit or balance is due to the Guarantor)

9.4
The Bank may at any time (without notice or consent) assign the benefit of this deed or any of its rights or obligations under this deed

9.5
The Guarantor authorises the Bank to give any person (or its agent) to whom the benefit of this deed or any of its rights or obligations under this deed is assigned any financial or other information about the Guarantor

9.6
The Guarantor and the Company may not assign, transfer or otherwise deal with the benefit or burden of this deed or any of their rights or obligations under this deed

9.7
The Bank may exchange or convert to the Required Currency any currency held or received

Certificate

10.1
A certificate signed by an official or manager of the Bank as to the amount of any Cost Overrun or Guarantor Contribution(s) or any other amount due from the Guarantor under this deed shall be conclusive evidence save in the case of manifest error or on any question of law

Notices

11.1
Any notice or demand by the Bank may be sent by post or delivered to the Guarantor at the Guarantor's address last known to the Bank and if the Guarantor is:

(a)
A company may be served personally on any of its directors or the secretary

(b)
A limited liability partnership may be served personally on any of its members

11.2
A notice or demand by the Bank by post shall be deemed served on the day after posting

Governing Law

12.1
This deed and any non-contractual obligations arising from or connected with it shall be governed by and construed in accordance with the law of  [     ] [*England/*Scotland]

12.2
For the benefit of the Bank, the Guarantor irrevocably submits to the jurisdiction of the [*English/*Scottish] courts and irrevocably agrees that a judgment [*, decree] or ruling in any proceedings in connection with this deed in those courts will be conclusive and binding on the Guarantor and may be enforced against the Guarantor in the courts of any other jurisdiction

Interpretation

13.1
The expression "Bank" where the context admits includes its successors and  [     ] [*assigns/*assignees]

13.2
Interest will be calculated both before and after judgment on a daily basis and compounded according to agreement or in the absence of agreement monthly on such days as the Bank may select

13.3
Each of the provisions of this deed shall be severable and distinct from one another and if one or more of such provisions is invalid or unenforceable the remaining provisions shall not in any way be affected

In Witness of which this deed has been duly executed


)


Executed and Delivered as a deed by
)
Director

the Guarantor acting by a director
)

and its secretary or two directors
)



)
Secretary/Director


)


Executed and Delivered as a deed by
)
Director

the Company acting by a director
)

and its secretary or two directors
)



)
Secretary/Director

Subscribed for and on behalf of the Guarantor

at

on
 (date of signing)

by
 Director


 Director/Secretary

Subscribed for and on behalf of the Company

at

on
 (date of signing)

by
 Director


 Director/Secretary

